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amassed leaves that were crammed in sloping places (Senec. Ep. 90.),

when our later age has, for a long time already, constructed far more splendid
structures, not only in relation to the decoration and extension with regard to the
square measurement but also to the height: "Stone after stone is broken off to the
delight of the blind craving for pleasure, the forests in the entire region are cut
down, the use of ore and iron prevails, before long that of gold as well, in order to
build and construct houses,” says Fabianus Papirius in Seneca t o. L.2.
Controversiae 1.

Whoever — among a group of private citizens who contend with each other
through the very grandeur and glitter of their houses so that they may extend their
position (Contzen. 8. Polit. ¢.14. §.8.) — behaves impertinently, must be in duty
bound by his superior, as will be shown below.

Only the prince is greater than the law: and especially his power to perpetually
build into heaven knows no limits. The sovereign position surpasses all others,
and so it is appropriate that the house of the prince has a distinguished roof, as the
emperors confirm on the occasion of a different matter: in L. cum multa 7. C. de
bon., quae lib.

But if anyone is deemed a nobleman from the greatness and beauty of the house
(Bart. in L.2. n.5. in f C. de praed. navic. L.2.), so too the magnificence of the
prince's majesty will be sufficiently deduced from the highest palaces. Thus
Boecler. says in Tacit. Annal. L.1. c.9. §.10. "For that the majesty of the most
supreme reign is considered to be unique & illustrious & incomparable, is effected
not only by genuine works of art, but also by the splendor of sheer things. Hence
one must frequently comply with the eyes of men: through them veneration quite
easily lodges in the hearts of all.” Cassiod. says likewise, L.7. Ep.5. These our
delights are signs of imperial power: this is shown to the ministers under great
amazement & as the first impression of the facade induces them to admire the
edifice, it will also induce them to believe that the master will be likewise.

Thus the palace of the prince must be constructed not only according to his
needs and comforts, but also according to the viewpoint of the external splendor.

Toward this end, namely that the palace can be raised all the higher, it is
common to select elevated places and mountains.
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Thus Tullus Hostilius, Octavianus Augustus, and all other Roman emperors after
him had had their residence on the hill of Palatine (that, together with the other six
hills, is surrounded by the walls of the city of Rome); therefore, without making
any distinction, we call the residence of every sovereign a palace. Ahasv. Fritsch.
Syll. var. tr. de Palat. C.1. n.14. & seqq. Sixtin. de Regal. L.2. ¢.17. n.1. The house
of the Spanish king is also situated on an elevated part of Madrid: His palace is at
an end of the city on a nearly inconceivable height, etc., Travelogue, in German
lines C.5. p.26.

There are the following reasons for this: firstly, because the wholesomeness of
the air must be fully taken into consideration when building a palace, as the
following authors urge: regarding the construction of houses, Aristoteles. 7.
IToAiteia. 11. & I. Owxovoucia. 6. Columella. Regarding agriculture L.1. c 4.,
regarding the construction of storehouses, Hering. Mantiss. tr. de Molend. add. C.4.
n.543. seqq.; regarding the construction of cities, Camill. Borell. Regarding the
edicts of the local authority 1.3. c.12.; and what has been said in the previous
chapter, section 40, regarding the raising of an academic abode shall here be
explained by the example of Frankfurt University, because the latter had been
erected due to, among other things, the right composition of the air which prevails
in this city, as is obvious from the privileges guaranteed to the university by
Emperor Maximilian I and by Pope Julius II and presented in the memorandums of
Frankfurt. Moreover the same slightly elevated places are just now rather suited
for the purification of the air due to the constantly blowing winds, and the air
especially on top of those places is more healthy. Gryphiand. Oecon. Leg. L.1. c.21.
n.34. D. Cram. Diss. de Pest. fere in f Borell. loc. cit. n.4.5.

Secondly: because a more pleasant and open view is afforded from an elevated
location.

Moreover, because security is provided for through a residence situated at a
higher altitude, e.g., whenever an epidemic rages in the city, whenever a fire arises
(for this reason, perhaps, the palaces of princes must not be connected with private
houses: according to Matth. de Afflict. Sixtin. d. . n.3. Fritsch C.9. n.8.), likewise
when a tumult has arisen, and when the enemy invades.

In addition, because the majesty of the prince is yet magnified by a place at
which even a common person possesses majesty
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(Boter. regarding the origin of the cities, L.2 c.11 pr.), for without doubt by living
at a more elevated region of the city as the representative of God — who formerly
would choose mountainous, elevated locations differing from the remaining
regions of the land and wished to be revered at them (Mart. Schook. Exercit. 15. de
Excels.) — the prince displays in a magnificent manner his superior position, by
which he is so strong on earth, and demands veneration and respect from his
subjects.

On this occasion it can be asked: 1s it fitting for the prince, for the purpose of
splendor alone, to perpetually build into heaven, just like the Babylonian tower, as
Oldenburg. /1. Jur. t.14. §.2. writes? Answer: no law whatsoever will stand in the
prince's way. Meanwhile, the books about political science urge that the proper
proportions must be maintained— in the construction of palaces just as
meticulously as in all other things, because the structure should have a sublime
purpose rather than a splendid presentation of vanity that as such will demand the
greatest expenses, just as to the vain and foolish exhibition of the Egyptian
pyramids, to whose construction one thousand eight hundred talents, that is, one
million pieces of gold, had been spent on the workers for radishes, garlic and
onions, as is reported: Fritsch. C.70. n.3.5., and because of this the subjects were
bled white by taxation after taxation beyond proper measure.

Another question is also weighed by the doctors: should the prince be permitted
to build for the purpose of rivalry? But this does not relate here, because my task
lay with a building that is erected in order to offer the prince a residence. This
does not lead to any presumption about what has been built for the purpose of
competition. Likewise, castles built at the borders may not be drawn upon as

~ proof for a broken peace, because they have been built for the sake of shelter. Grot.

de JB. ac P. L.3. C.20. n.40. Not to mention that it is still not quite obvious what
exactly defines a building activity for the purpose of rivalry. Dn. Ziegl. de Jur. Maj.
L1. C.35 & seqq. Doring. Library of Jurists, meaning of the word aedes,
aedificium, n.185. seqq., what nevertheless is regularly forbidden in L.3. ff
regarding the public expenses, Gail. L.2. O.96. n.19.
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96. n.19.

But will the power of the prince to build his princely residence up into infinite
heights be restricted to a certain point by a servitude on the building site? Answer:
the matter itself prescribes that with regard to his subjects a servitude is to be
entirely denied, but considering the adjacent region, an order to build higher or not
to build higher as well as not to hinder the view can be imposed, what Illustr. Dn. de
Rhetz J. Jur. Publ. L.2. t.18. §.fin. assures.

This absolute and unlimited right of the prince emerges — as is now to be
explained — from the quite different and restricted power of his subjects.

To be sure, the laws allow building rather high, according to L. altius 8. & L.
seq. in fin. C. de Servit. & ap. L.24. ff. de S U.P. L.12. §.2. C. de aedif. privat., and
the climate (i.e., the air), that stretches between the property of each one, must be
freely accessible, L.1. pr. ff. de S.U.P. Cothm. Vol.2 Resp.93. n.32., as long as the
air follows the earth; hence the air, which extends continuously to heaven, must
belong to that same person to whom the soil belongs. L. ult. §. si quis projectum
[f- quod vi aut clam. Gloss. ad L. si intercedat f. ad verb. quia coelum ff. de Servit.

Thus the doctoral candidates are accustomed to say that it i1s permitted to build
incessantly into heaven (Gail. 2. 0.69 n.1.), that it has been permitted since time
immemorial to build without limit, higher than the Tower of Babel. Steph. Forcatul.
de Oc. Jurispr. Dial.16. n.9., who quotes from: Oldenb. d.l. §.1., as to the genuine
sense thereof one may consult: Wesenb. cons. 34. n.16. L.1. Gryphiand,, regarding
the dwellings, ¢.8. n.8.

But in fact this state of affairs will consistently increase inasmuch as the
framework of civil law recedes, especially since the structures of buildings most
strongly require the organization and the discipline of the citizen so that, according
to the specification of Aristotle, they be blended from old and new forms, whereby
they contribute to the distinction of the city and provide for security (L.7. Politeia
11.). Nevertheless, as each and every thing from the domain of civil law must be
subordinated to the princely majesty, so too must buildings.

Consequently, just as no law with respect to building activity will be given to those
who recognize no ruling body, the natural freedom of building will be restricted
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L. ff.deS.U.P. L.1.L,3. C.de édif-priv. L. 1. §. 17, ff. de nob.
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with respect to the class of non-aristocrats, for whom either a law, or a statute, or a
customary law prescribes a certain appearance or dimension beyond which it is not
permitted to erect a building. L./1. ff de S. U. P. L.1. L.3. C., regarding private houses
L.1. §.17. ff., regarding the announcement of new constructions, Spreng., Essay on
Building Law, c.7. Klock., On the State Treasury, L.2. C.18 n.16. Barbos. Collect. in C. ad
L. altius de servit. n.3. Gomez. in Com. ad L. Tauri L.46. n.6.

Thus the Emperor Augustus had set the building height at 70 feet (Sueton. ¢.89.,
Tacitus L.15. Annales c.43.), from which Trajan had removed 10 feet (Klock d. /.
n.15.). Moreover, Piccart. remarks (On molireia of Aristotle, L.7. c.11.) that the
senator of the province Noricum had set the height of his building at 80 feet, also
that the Munich senate in Bavaria had resolved that the private houses correspond
to each other in orderly symmetry just as — according to Oldenb. d. . 4. §.2. — in
the Silesian city of Breslau. The Belgian cities should rightly be associated with
these examples.

This imposed measure of a definite building height in a state is not left without
substantiations; -namely, it is appropriate for the city’s decoration — which
consists to a higher degree of the equality and proportion of the buildings than of
splendor (Oldenb. d. 1. p.428.) — as well as for its security.

The lofty, tapering, gable-shaped houses cannot stand by themselves alone, as
we see in Amsterdam and elsewhere; only as an undivided neighborhood of houses
gathered together can they offer resistance to the power of the winds, according to
the words of Oldenb. d. . The collapse of a building such as this is also of immense
harm. Seneca t. o. writes: There prevails such a great height of houses, such a
narrowness of streets, that there is no shelter against fire and no escape route
from collapsed houses to any secure place, L.2. Controv. 1.

Besides, by a certain arrangement of elevation the well-being of the citizens is
increased, whose desire, that exuded in the building of houses, is set within limits
so as not to exhaust their entire fortune in the activity of building, and according to
the old wisdom: ,,Whoever wishes to quickly be classified as poor, should pursue
litigation and should build“ such hostile fate which befalls the building owner,
brought about by his own fault, will be avoided..
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pe jef.L:1. € 3. §.9. Ad hane Principis circa ®dificias
-~ poteftatem qvoqve fpectat mandatum de diruendis pri-
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33 duin, fata nundiatiene, L. 2. §. 1. ff. desov. op.-nur.. aut
~fi contra ornatum, commodum ac decoram faciem,
Civitatis exftru®27L.6,£" 17. C, deoper publ.  Itein fiaf-
fe&ati Principaras aut. rebellionis {fu{picionem. prabent.
Exemplum habet Livius L. 2. ¢, 7. de Valerio Poplicola,
qvi
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Compare Vent. de Valent., Cases of Litigation Against the Persians, I.1. ¢.13. n. 19.

Coras. L.3. misc. ¢.24. n.3. seqq., recounts that in exceptional and certain cases
the natural freedom to build higher can be restricted by laws.

Thus, for example, it is not permitted to build next to a threshing area of the
neighborhood, in which grain is milled or threshed, or on the side from which the
threshing floor exclusively obtains the wind. L. fin. §.1. ff de S. U. P.

Also, an heir is impeded from obscuring the part that is granted to another heir,
by constructing a further building, according to L. Gaurus 10. ff d. t.

Likewise it is forbidden to build in the vicinity of convents, monasteries, or
schools, so that the eyesight of scholars will not be decided upon in advance.
Barbos. Collect. ad L.8. C de Servit.

In addition contracts and servitudes also withstand the client; d. I altius 8. C. de
Serv. & L.12. §.3. C. regarding private houses.

It is also not permitted to erect high buildings due to anybody’s envy, rivalry, or
bias without an extant benefit in the case; L.1. §.1. & seqq. [ff., regarding the
damming of raimwater, Gomez. ad L. Taur. C.46. n.8.

Therefore, in this particular case no one may build a palace, not even at his own
expense (L. opus novum pr. ff. regarding public structures), because this as a legal
matter — as one might suppose — extends to the emulation with somebody else,
and in days to come can supply a motive for discord (Zoes. ad d. t. n.1.), according
to Saxon law, no one may erect towers either: One must not fortify a castle or city
with boards/ nor with walls/ nor build peak/ nor towers/ in the villages/ &c. Land-
right L.3. art. 66. cit. Dn. Ziegler, regarding the right of the majesty L.1. C.35. §.9.

The power of the prince with regard to buildings is referred to by the mandate to
demolish private houses,

for example, when information is placed against an infringement of the usual
height (L.1. §.11. ff regarding the denunciation of new constructions),

or when a house has been built contrary to the adornment, interest or beautiful
appearance of the city (L.6. & 17. C. regarding public constructions). Likewise,
when it arouses the suspicion that its owner arrogates the rank of a prince to
himself or excites rebellion. Livius (L.2. ¢.7.) provides an example of Valerius
Poplicola,
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degencrantes alios non tantum opprimere,verum etiam
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iftz, als Siaub:@d)ybﬂev / dirute funt ac dejeCte; unde
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Speidek Spec. voc. Banerben, 2z. vor. Sebloffer, Sic
in {pecie ann.1282. Rudolphus Rex duo cjusmodi La-
eronum caficlla non procul a Rhenofita cepit, ac fundi-
tus delevit,  Idem woe, Rauh- Sdidffer: ex Trith. L.2, 35
anndl. f. 20. qvz disfipatio arcium pradatoriarum nen fo-
lum licita, fed etiam ex Confitutionibus Imperii prece-
pta, prafertim R, L de anno 1559. §. nadppemn aber hievin
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who could not purge himself of the awful crime of usurpation, by which he was
stigmatized because he had built a house on the top of the Velisian Hill in Rome,
until he finally transferred his house down to level ground and built at the foot of
the hill. Sigon. (Regarding the Italian Realm) mentions an approximately
equivalent example of the people of Genua and Pisa.

Likewise, when construction opposes public security; the castles of diverse
associations of co-heirs should be mentioned as an example: Ganerben-Houses or
-Castles, built on mountains and other advantageously situated locations by some
aristocrats of noble birth in order to provide against hostile assault and to defend
themselves, while in Germany the travel routes were nowhere secure nor guarded,
since the right to private warfare held sway. But later they were destroyed and
demolished by the emperor and by the cities because those [the nobles], fallen
from their old virtues, not only oppressed others but also began time and again to
give shelter to their brethren, who likewise beset others, whence in all of Germany
up to the present time there are ruins to be seen everywhere. See further Speidel.
Spec. voc Co-Heirs, It. voc. Castles. Thus, in a special case in 1282, King Rudolf
captured two such thiefs forts not far away from the Rhine and destroyed them
down to the foundation walls. Same voc. robber-baron castles: from Trith. L.2,
annal. f.20.

This crushing of the robber barons‘ strongholds was not only tolerated, but also
prescribed according to imperial decrees, first and foremost those from the year
1559 (§. accordingly however herein 28. that such robber barons * castles ought to
be burned or otherwise demolished); for more see the supplement to Speidel. voc
robber-baron castles.

But as for what is to be thought of churches that were built on higher ground,
see further: Mart. Schoock. Exerc. 15. de Excels. ubi n. ult. He shows that these
must not be obliterated because they neither serve an idolatrous use nor is there a
commandment of God regarding their abolition. At this place he also shows that
the bells bequeathed by the bishops must be sustained,

although these were christened in a superstitious
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emasc Baronis Schwartzenbergii & 1598, 29 Mart. it
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unt, (cil, incelligi per ilfos Concionatores, qvino-
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wxcieane Girald.ap, Gefher. de Awimr. L- 5. £7 408, Tt. ad~
smonesd Chsilianos omncs, doccntes pariter ac difcen-
53,y
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manner and have received their proper names, as it were, in a ludicrous manner on
a consecrated day

Finally, he mentions at the end of the same paragraph & in the Exerc. the
bronze cocks of the bell-tower, that is, those which are placed at the peak of the
tower. There was not only one reason for this symbol presented. A few imagine
that clergymen had gathered a great number of these cocks together for the
following purpose: that they are going to be heralds of the regaining of one’s
senses, because the song of a cock gave Petrus the benefit of this, and for that
reason they raise a howl, that these must be done away with. B. Schoockius has the
example of an anonymous priest who rather recognized a physical reason,
obviously because this animal — as i1t enjoys a genuinely hot blood and truly
subtle sense — thus quickly perceives the slightest change of the air or of the
gentlest breeze. And therefore a bronze cock was placed at the peak of the tower,
that it may be, as it were, the harbinger of the air and of the wind. Meanwhile
others maintain that they are made for decoration; thus the Turks set a bronze cock
on the tower of the city Gyor [Raab], at the flood-gate at the time they held Gyo6r
in the past century, with the inscription: Gyér would not be recovered by the
Christians before this cock prepared itself to crow. However, this oracle betrayed
them and Gyor was led back into the command of the Christians by the remarkable
strategist baron Schwartzenberg in the year 1598 on the 29th of March. Ir still
would have turned out well for them/ that the cock had awoken them with his cry/
so that they hence would not have been silently surprised &c. Ortel. P. 1. f.234.

The symbols of cocks upon the peaks of the temple have furnished the scribes
with numerous things to ponder. Namely, they understood them as preachers who
proclaim to us the words of salvation and who promise to those lying in the gloom
and in the shadow of death the light which is God, and with their song cast out the
filth and indolence of our spirit. Girald. ap. Gesner. de Anim. L.3. 7 408. Likewise,
that all Christians be exhorted to vigilance, the teachers just as the
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students. Likewise, as the lion and the basilisk now fear the sight, now the
voice of the cock, so should the devil thus be kept away from the entire church,
whom the Holy Scriptures everywhere name the roaring lion, the dragon, the
snake. See further Durand. Rational. divinor. Officior. Lib.1. Cap.1. n.22.

Chapter Four

The Jurisdiction of the Prince over the Air
which Applies to
Increasing the Treasury

Summary
O f the treasury’s legitimacy and|Which today falls to the princes. 20.21
necessity. 1,2,3 | Establishing counter-reasons and their

Return to the consideration of the reign of the | rejoinder. 22.23
prince over the air. 4,56,7,8 | What right prevails concerning the bird

Taxes on the air. 9 | catching in the territory of Anhalt and
Fees imposed on newcomers. 10 | elsewhere. 24,25,26
The tax on roof-tiles. 11 | Gains and profits of bird catching. reasoning
The right of the Spanish king, who claims against Bachovius. 27
the first floor of houses in Madrid for Wild fowl — here especially:

himself 12 | pheasants. 28
The penalty for the re-building of a house Thrushes & c. 29
infringing the allowable building height, Springe-paths. 30
which had already been demolished Quails. 31
once. 13 | Forest ducks. 32
The tax on smoke. 14 | Private persons who, in exchange for a certain
On chimneys. 15 |rent are granted the bird catching. 33
Windmills. 16 | Subjects will be obliged to catch loathsome
Examining them anew. 17,18 |and parasitic birds 34
The right of fowling common to all. 19 | The example of emperor Heinrich . 35
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3. - GAPUT IV DE JURE PRINCIPIS AEREO,

i R Rincipibus acRegibas bona qvadam esfe asfignar-
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§ 17.8 f¢qq. expofitum, & hic exemplo creCtionis furcari
illuftrandum: Symbola namque illa patibularis jufticiz,
¢cu figna reprefentant fignatum, nimirum Jurisdiétionis
& Imperit gf. posfesfionem; Furce fiqvider funt res &
fignum, denotantque-dominium aéris, Knichen. de Fur.
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mulier moritar non reliCts héredibus keirum rerum k-
$ gidmig Iem @4 2,70, & [fgqe’ Szpivs qvidem gaa?; .
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hat to princes and kings must be adjudicated a certain amount of property,
whence they should uphold their dignity, correctly admonishes that
incomparable man: Grotius de J. Bell. ac. P. 1ib.2. ¢.8. th.5.

It is honorable and a duty of conscience that we pay taxes for this purpose, as
the apostle, Romans 13. v.3, 4, 6, expresses it.

The same says L.]. c.2. §.7. n.]12., because the princes deem it necessary to
transact a great many disbursements daily, so Illustr. Dekan von Seckendorff (in the
German Prince-dom) p.3 c.4. num.4. cit. Henel. Treatise on the Treasury, Foreword
& c.4 §.1.). As for the question, of how many kinds and from what sources are
they to be sought and conveyed into the treasury of the prince, one may consult the
doctoral candidates who have written comprehensively about this topic; the
testimony of Library of the jurists: coffers of the state by Déring. on the whole
corresponds to all the others.

At this point, the expansion of the treasury regarding the territory of the air is to
be investigated, obviously in consideration of the right and dominion over the air
that applies to the prince, the nature of which was expounded in Chapter 1, section
17 ff., and is elucidated here through the example of the building of executioner's
blocks.

These symbols or signs of the jurisdiction over life and death exhibit what has
been branded with a mark or seal — undoubtedly, as it were, the property of
jurisdiction and territorial reignn — because the gallows are facts as well as
symbols and display the reign over the air. Knichen. About the Territorial Right
cap.3 num.398 seqq. according to Bald. cons. 445. in f. Lib. 5., beyond that see
Speidel. Spec. voc. Gallows.

Therefore it is said that everything assembled under the notion of corporal
punishment be supplied by the revenues of the jurisdictional administration,
according to the custom in almost all parts of Germany. According to Doktorand
von Carpzov. Pr. Crim. Part.3. Qv. 109. num.41 seqq. cil.

While according to Saxon law honorary offices as well as unclaimed fortune —
in case a man or woman dies and leaves no legitimate heir to their wealth — will be
transferred to the sovereign as repayment of the burdens accrued through the
expenses for the erection of gallows and other signs of jurisdiction. Ibid., d.l. »n.70.
& seqq.
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Quite often, of course, a subordinate office claimed these proceeds for itself.
However, the sovereign usually exerts pressure by proclamations and holds the
true reign. Thus the senate in Zerbst is held annually to hand over 500 of Rhenish
gold coins to the court chamber. Still closer to the point.

While directly addressing with only a few words the "wind-tax" procured by
Michael Paphlagonus for enjoying the weather and breathing the breeze in the
vicinity of cedar wood. Cujac. L.10. Obs. c.7. Klock. On the State Treasury. L.2.
¢.147. n.10. Tob. Magir. learned dictionary: Tax, n.5. Dering. Library of Jurists, loc.
cit. num.226. But this tax rightly has a reputation in the political sciences of being
overbearing, as Oldenburg. remarks: at the often quoted spot Tit. 4. beginning.
Because — thus writes Klock. d. ¢. according to the summary:

Who should approve the tax on urine? On snow? Orn shadows?
On the air? To be sure, who would sanction any unlawful tithes?

For such a tribute one must not raise the sum from newcomers, but it is to be
paid by those who are included in the rank of citizens (Mev. on Liibeck law 1.2.
rubr. num.28. Georg Mund. regarding honorable and arduous taxes c.2. n.445.); the
tax, namely, is not to be paid as a minimum tax so that they can live in the city, but
also so that they are enabled to rights and duties.

One must more accurately compare the tax on the air with the one imposed on
each individual tile of the houses, a tax that — because of its unprecedented novelty
and admirable consequence — Adr. Tumeb. L.29. advers. ¢.10 almost at the end,
Magir. loc. cit. n.6 name with approval.

There 1s a unique rule in the Spanish kingdom which allows the king to claim
the first floor of citizen's houses built in Madrid for himself: The king has a right
over the houses/ thus one builds in Madrid/ which yields him much profitableness.
Every first floor belongs to him/ if no one buys it again/ then he can give it 1o
whomever he pleases, &c. (Spanish travelog.. ¢.20. p.138.; in German lines).

As for the Romans, it 1s a fact that it was not permitted to exceed the agreed
upon measure of altitude, such that after a charge was pressed the forbidden
structure must be torn down;
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according to L.1. §.11 ff regarding the denunciation of new constructions.
Accordingly therefore, if the building‘s owner dares to rebuild this demolished
building, disregarding the allowed measure of altitude again, building and real
estate both will come to the treasury. Klock. On the State Treasury, lib.2. ¢.95.
num.41. seqq. ’

The tax raised on chimney smoke by Emperor Nicephoros Phokas calls to
memory: Magir. d. [. n.6.

In our own time as well a tribute or tax has been shrewdly designed by tax
collectors which 1s imposed on individual hearths and chimneys of the houses and
which is duly called chimney, hearth or smoke tax in the populace: of the hearth/
or fire=place/ hence in German hearth=right, hearth-/ zinc=/ fireside= and
chimney=money. Besold. (Thesaur. Pract. voc. Camin &c.&c. in the addendum)
showed that the smoke hens also belong there, if one gives from the houses and the
hearths (likewise Diether. Contin. Thes. Besold., Georg. Mundius Treatise on the
Honorable and Arduous Duties, C.4. n.22. seqq., Peller. in annot. ad Klock.On the
State Treasury L.1. c.1. n.100).

I now move on to "pneumatic”, or, because it is driven by gusts of wind, the
"wind-driven" mill, windmill. For it is extremely beneficial to the state and to the
treasury to have had many mills set up. Klock. On the State Treasury 1.2. c.8. n.33.
However when considering this expression I do not have in mind the mills by
which marshy places and well-watered regions become drained, indeed even
newly arisen lakes and pools of a thousand meters on great estates, and which are
numerous in the Netherlands, but only those by which grain is ground. For a
significant tax is collected from that. Peller in annot. ad Klock. loc. cit. n.9.

It is permitted to no one to erect such a "pneumatic" or windmill from his
means, unless he has rented the air from the prince. Gryphiand. de Insul. c.11. n.27.
Klock. loc. cit. n. 3., such that in this manner even the natural elements have been
measured by the effectiveness of money. Gryph. loc. cit. n.28. ex Plin. & Amb.

But the reason for the regulation that indiscriminately building windmills is
forbidden is that no fraud may arise to the state’s disadvantage by their great
number. See further Peller. loc. cit. p.483.
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Hence, so that the windmills likewise do not stand in the way of each other by
their sheer quantity. But in order not to again examine topics already thoroughly
examined, I refer to the oft quoted Klock. & Herring. regarding windmills, compare
Mund. de Mun. &c. C.6. n.136.

There remains nothing more to add than the right of bird catching, the fowling
right. Certainly this is, according to international law, common and free for all,
hence the birds that are born in the sky, that is, in the air, become the property of
the fowler. §12. J deR D. L.1. §.1. L3.pr. & §.1. ff-de A. R D. L.1. §.1. ff de

acq. possess. L.16. ff. de S. P. R. Klock. Tom. Cons. 29. n.746. & on the state
household L.2. ¢.5. n.104.

Yet nowadays the right of bird catching is established according to the public
legislation of Germany and is appraised in consideration of the privileges of the
king; according to Illustr. Dn. de Rhetz J. Jur. Publ. 2. 1.26. §.6. Camman. de jur.
Majest. Disp. 7. th.4. Besold. in disput. de regal. c¢.9. §.6. Sixtin. de Regal. L.2.
.18 n32. & 45. Klock. d. Cons. 29. n.185. & On the State Treasury loc. cit.
n.102. seq.

This has some time before been drawn into doubt at the Madrid Imperial Court of
Emperor Karl V., according to the report of Hubert Thomas Leodius in the
following passage: But one day, as I was strolling in front of the imperial
chamber, engaged in light conversation, the Lord of Prato called me from the
doors and bade me enter. Right there, while the emperor listened, he asked me
whether it was by any chance true that it was forbidden for the peasants in
Germany to catch partridges and birds of the kind, that are numbered among the
wild fowl. My answer: indeed, this is actually true, and not only the peasants, but
also the nobles — unless a unique favor were granted by the prince — have to
strictly adhere to the bird catching law. And indeed not only partridges, but it is
also forbidden to hunt thrushes, crested larks, and other small birds. "By what
reason?"” he asked. As far as the peasants are concerned, the reason is easy, |
replied, namely that they not neglect farming by indulging in idleness of that kind.
Regarding the insignificant birds I knew of no information. "But in any case", he
replied to me, "they do not remain in one place, but are now under the one and the
next moment under a different jurisdiction.” At that the king began to laugh and
nodded his head that I may be dismissed. A short time later I received the report
that his majesty had not been willing to believe that the bird catching is forbidden
in Germany and — after he had dismissed me —
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had wished to know the truth.
That is what Leodius writes in his Annals of the Life and Deeds of Friedrich II.
L.10 p.196.so0 far.

However, the right of the prince concerning the bird catching is free from all
doubts. Nevertheless, the first law of creation seems to oppose him: Make the
animals subject to you! Rule over the birds of Heaven! But God had granted to
man permission for the bird catching, but is not coerced by him to catch them; Dn.
Praeses. in annot. ad §.12 J. de R.D., and this consent considered a privilege, not a
precept. As is explained most clearly by Dn. Pufendorff Elem. Jurispr. Univ. L. 1.
§.7. p.41. Accordingly, the sovereign of the state must here proclaim or repeal
laws in his capacity of legislator.  Generos. Dn. von Seckendorff German/
Prince=Dom p.441. Oldendb. 7. 4. §.18. p.461.

Nor is this procedure opposed by the fact that the bird catching is a sign of
natural right. It must be conceded that bird catching is derived from a natural right
that permits, and not one that grants. Grot. de B. ac. P. L.2. ¢.3. §.5. But civil law
can curtail the natural freedom and forbid what is allowed by nature. Id. L.2. ¢.2.
§.3. ¢f c8 §5. Consequently, the princes of Germany reserve the right for
themselves that the Roman emperors had left in its original state and had conceded
to everyone; indeed, it is not even allowed to assess the legality of the right of bird
catching according to the standard of the Romans. Relfends. Herom. de Summ.
Princip. Germ. potest. c.2. p.40. This legality shows itself clearly enough by the
power of territorial reign and superiority. Dn. Ziegl. de Jure Majest. L.2. c.14.
§.21., whence precisely he who 1s master of a castle or ruler of a country has the
right to hunt birds. Klock. Tom. 1. Cons. 29. n.745.

Thus the princely highnesses of Anhalt, my most gracious lords, exclude private
persons from bird catching with the following words: Likewise no one is to shoot
or hunt any wild pheasants/ geese/ ducks/ cranes/ wood- or black-grouse/ or
feathered game in our woodlands/ fields/ waters/ ponds/ or enclosures &ec.
Princely Anhalt. Country Reg.=Reg. Tit XXII. about hunting on hunting ground.
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In the duchy of Wiirttemberg the privilege of bird catching extends further still
and is the issue of a very strict legal norm, so that it is not allowed to even shoot
smaller birds with a sling. Oldenburg. loc. cit.

Moreover bird catching, at least where it is otherwise permitted to the subjects,
is forbidden at certain times so as not to thereby exterminate the species. Georg
Mor. Treatise on the hunting, fowling and fishing right.

But the fewer reasons and constraints there are to have doubts about the
privilege of bird catching, all the more endless is the investigation that Bachovius
puts forward considering its utility, by persistently denying every benefit that
results from bird catching (by comparison Wesenb. in parat. ff. de A. R. D. n.7. in
not. Lit. R)). But Bachovius, who in other respects also follows Vinnius de Pact.
¢.11 n.9, not as a constructor of his own but as a destroyer of others' thoughts, is
mistaken.

And in fact the wild fowl are assigned by the princes a place in the very midst
of their enjoyments, and among them especially the pheasants/, just for which, as
is evidenced, gardens are built in monasteries and elsewhere (Oldenb. dict. saep. t.4.
§.16.) and their capture is forbidden in the margraviate, as is to be seen on
prohibition sign boards that are put up in the forests together with their sketched
sithouette.

So too it is not permitted to capture birds of a nobler kind, as for example
thrushes, that are considered to be the best tasting among the fowls, Horat. L. /.
Ep.15 (fieldfare / thrush),

nor do private persons have a rightful access to the springe-paths in the forest.
Oldenb. loc. cit. p.461.

Is there anyone who will still dispute that the prince can draw sufficient benefit
from the right of bird catching reserved for himself? Zonaretta (de Gen. Venat. fer.
n.23) attests that more than four thousand gold coins annually were allotted to the
well-known Bishop of Ostia from the quail hunt.

Klock. (On the State Treasury, L.2. c¢.5. n.116) also suggests a test to find out
how much the capture of forest ducks will contribute to the state treasury, and
there are none who will persuade themselves that it is contemptible that the prince
draws a profit through the sale of birds. Id. n.94.

It serves no less to supplementing the state household if the subjects are
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permitted to hunt birds for a certain rent (Dn. Struv. S. J. C. Ex.41. th.12); which Jac.
Kylling. Disp. de Venat. ult. firmly establishes in a special case regarding the hunt

and the regions of the crested lark netting of larks/: cit. Dieth. in Cont. Thes. Pract.
Besold. voc. Birds, Bird catching.

34 But while the prince reserves the privilege to hunt birds, he not only allows the
subjects to capture loathsome and parasitic birds, excepting falcons (falcon and
saker falcon/ Ferd. Weizeneg. Ir. de Servitut. Diss. 5. ¢.5. n.7.), but in a few places
the peasants are even forced on penalty to bring a certain number of heads of these
kind, sparrow- and crow-heads, to the prefects of the district. Oldenb. p.463.

35  Instead of a final observation, allow me to here append the example of Heinrich
I who — having come to an appointment for a bird catching — received the report
that he had been chosen to be sovereign, from whence he had gained the imperial
diadem, together with his epithet "the bird-catcher".

Chapter Five

The Jurisdiction of the Prince over the Air
which Applies to
Pursuing his Pastime

Summary
I ntroduction 1 |Particularly the German princes‘ pleasure

Bird catching 2 |derived from it 6
As precisely that of herons, the heron For the sake of which great expenditures are
falconry 3 | of no impediment. 7
The opinion of the King of England, James, | Nor great expenditures of time 8
about this. 4
The opinion of Patricius. 5
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The decree of the Electors of Brandenburg, bounders. 13
not to capture nightingales. 9 | Which is very often taken for sorcery 14
Pleasing fires, fireworks. 10,11,12 | Conclusion. 15

The adroitness of the tightrope-walkers, Air=

1 ust as the prince is oppressed by endless and extremely serious concerns
day and night, so there are numerous kinds of recreation by which he lays
aside their burden for a while.

2 Among them falconry stands in first place which I — having just finished the
exposition of its jurisdiction — may be allowed to produce as commemorable
inasmuch as without doubt it is usually pursued as the exclusive enjoyment and
exclusive delight of the prince. For this reason the capture of birds, be it pursued
with nets, snares, foot-chains, bows, bait or lime-twigs, is of no concern to me,
only the hunt that is performed by the diligence and the assistance of at least a
sparrow-hawk or falcon against herons; in German: Reigerbeize [Heron Falconry].

3 This practice, to capture birds by birds, was either unknown in the earlier
centuries or was perceived by very few. Georg Mor. Treatise on the hunting,
fowling and fishing right P.2. C.12. n.19. cf. Klock. On the State Treasury L.2. c.5.
n.107 & Peller. in annot.;, but nowadays is more than sufficiently explored and
employed by the prince.

4 But the learned King of England, James, does not particularly praise it, although
he does not condemn it, because it is not as conducive to military service as game-
hunting, because it is more frequently exposed to misfortune, and because it
provokes melancholy and other mental disturbances beyond tolerable measure.
Don. Reg. L.3. p.77. ed. Francof.

5 Whose first reason seems to contradict Patrizius Senens. (de regn & reg. inst. L.3.
tit. 7. p.180), who establishes with the following words that this branch of hunting
is very similar to military discipline: He divides the troops of young men, adds the
cavalry as a flank, sends in advance the trackers with the keenest dogs as though
lightly armed soldiers, who startle the birds with bugaboos and force them to
participate in the hunt, posts the scouts who keep watch
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on the flight direction high atop the hills. There are sentries in proper line who
serve the goshawks and other harriers flying towards them with uplified left hand
and by skillful throw allow them 1o fly away again. Some will find the wild fowl
lifting off from the ground as soon as possible. Others will seize it when it flies
through the thicket. Others soar high in the air. Thereupon — one by one called
and decoyed with whistles — they turn back to the familiar left hand of their

respective masters, & ¢. One can come to know this noble game more clearly via
Klock. ¢. I. num.110.

From which especially the princes of Germany derive their pleasures, especially
our most august Emperor LEOPOLD in Laxenburg, Austria, according to the
testimony of Oldenburg. /1. Jurid d. t. 4. §.18 p.461.

Although many expenses must be covered for the acquisition of birds of prey
from Norway and elsewhere, for their nourishment, for the appointing of
supervisors (falconer) and storehouses (falcon houses), Dn. von Seckend. in a
German Prince-dom P.3 C.3. reg5. n.3, Oldenb. loc. cit, nevertheless the
resources by which the troubles and the cares of the prince for the welfare of his
subjects can be recompensed, must be viewed as thoroughly insignificant, no
matter how high they are.

For this reason, too, it must be ignored that considerable time passes in
falconry. The splendid princes know best — as James, the King of England, had
taught his son — that a certain moderation must be observed and the hours which
are allocated for the pursuit of duties must not be neglected. Don. Reg. ¢. I p.77.

Referring to which the excellent decree of the high and mighty Brandenburg
Electors shall be dealt with here: [namely] that nightingales, whose song gives
such a great pleasure by its sweetness, must not be caught.

The "pyrotechnic” products, or the pleasing or uplifting fires belong most of all
to this type of pastime, Rockels and Fireworks; there are not only, for example,
stars and the flashes of sparkling fireworks displayed in the air, star=fire/
fire=rockets, a revolving wheel, a fire-throwing instrument &c., but also through
the air,which is set in motion
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or through the blowing of the wind, as for example the Dragon or the Eagle &c.
Regarding the production of performances of these and similar spectacles of the art
of fireworks see Kirch. In the Subterranean World L.12. Sect.5. P.4.; On the Art of
Fire Projectors C.8. pr.1. & seqq. Klock. also recalls this same thing; On the State
Treasury L.2. c.108 chiefly.

It is concealed from no one that this is the pastime of the princes and it is
allowed to no one else than them, that, as it were, in a moment many thousands of
florin be needlessly squandered and sent into the mild breezes. Vent. de Valent
Parth Litig. L. 1. ¢.13. num.21. Klock. loc. cit. n.17.18., whereby the princes render
to themselves and to their subjects the greatest kindness and are able to withstand
all predicaments. Diether. Contin. Thes. Pracl. Besold. voc: fireworks; nevertheless
what I have observed about the bird catching must here be repeated again.

However, that this is to be entirely forbidden to private persons is what rational
thinking would advise, as they will be invited to idleness; their fortune will be
recklessly squandered, conflagrations will be caused.

Moreover I hope that it need not be expressly warned against the tossing of the
jugglers or the experiments of the tightrope walkers, because this is done to make
a living for actors and beggars. Thus James, the King of England, Don. Reg. loc.
cit. p.76.

And precisely these arts must not be practiced by the prince but must be
forbidden, as all dishonorable and shameful games; Cam. Borell. Regarding the
Decrees of the Magistrate L.2 C.11 n.83; especially since they are mastered more
often by pure deception and bits of witchcraft rather than by skill. Speid. Specul.
Observ. Jur. Polit. Hist. under the keyword: juggler, where he recounts, among
other things, the following from Godelman. L.1. de Lam. & Sagis. C.3. n.17. f. 28.:
A certain juggler in Magdeburg, who had magical power, displayed a small horse
that jumped through an hoop in exchange for a certain contribution, in a well-
visited theater. At the end of the presentation he lamented that he had only
collected a small amount of money from the mortals and said he wished to ascend
into heaven. Immediately the horse gained height by a highly-strung rope: the
juggler, as though with the intention to hold it back by
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the tail, likewise ascended. His wife attempted to grab the husband, likewise the
maid, such that in a neighborly ascent, as though chained together, they appeared
to hurry into the heights. While the people stared at this in general astonishment, a
citizen, who had accidentally turned this way and asked what sort of thing
happened here, was given the answer: the charlatan arose with his little horse into
the air! Immediately he pointed out that he had seen how — quite the reverse — he
had gone in the opposite direction. Hence, when they noticed that they had been
ridiculed, they dispersed.

Not the paucity of arguments but rather the lack of time commands me to stop
here. For I confess that much more written material could have been added for
this purpose, and that what I have written with hastening quill could have been
illuminated by many more examples, especially of the doctors of public law. But,
as things stand, fate did not permit me the time that might have been allotted to me
for this task. Therefore I entirely trust that the kindly reader of this dissertation
will deem not only the brevity but also the method, the language and everything fit
and proper.

But to you, all-mighty God, I shall repay thanks from the innermost reaches

of my heart for the proven grace and assistance offered to me and humbly
beseech you that you will grant my studies that will be begun hereafter
the desired success, that I may pursue no dubious, course affairs,
not acting as someone who leaves air [to posterity].

THE END
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The Stygian Prince reigns not in the lofty air,

But the dragon rules over them, whom ungodliness controls.
Mortals nourish themselves on the air, by air they live,
Man rightly seizes power over the air as well.
But that the prince, who deservedly ranks as the representative of God,
Also rules over the airy regions according to eternal right
Affirms Dancko, as usual through wonderful artistic skill

Und thus he brings — not without praise — his father back.

By these words the admirable son of the famous father,
the splendid candidate,

his dearest friend

is applauded by

Johannes Simonis,
Doctor and Professor of Theology
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